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33mteb States Court of Appeals 

District of Columbia 


No. 8829. 


Robert August Pascucci, Infant, by David A. Hart, 

Guardian ad litem, 

Appellant, 

vs. 


David H. Alsop, et al.. 

Appellees. 


Appeal from the District Court of the United States 
For the District of Columbia. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This appeal is from a final judgment of the Probate 
Division of the District Court of the United States for the 
District of Columbia, dated June 26,1944 (Appt.’s App. 21) 
admitting to probate and record,, over appellant’s protest, 
the last Will and Testament of Agostino Pascucci, dated 
June 25, 1937 (Appt.’s App. 1-2). 

The jurisdiction of the District Court was conferred by 
District of Columbia Code (1901), s. 117, and jurisdiction 
of the United States Court of Appeals for the District of 
Columbia is conferred by s. 226 of the same Code. 



2 


Question Presented 

This appeal presents for decision the question whether 
the marriage of a man, followed by birth of issue, effects, 
by operation of law, the revocation of his previous Will 
which disposed of his entire estate without making any 
provisions for the child of his subsequent marriage. 

With much reluctance the question was answered in the 
negative by Mr. Justice T. Alan Goldsborough because he 
thought his hands were tied by the decision of this Court 
in Morris v. Foster, 51 App. D. C. 238, 278 F. 321. Con¬ 
sequently, if the Will is allowed to stand, it would present 
the case of an only child left destitute, and without any 
provision, under a Will of its father possessed of a sub¬ 
stantial fortune. Compare Brush v. Wilkins, 4 Johnson’s 
Chancery Reports (New York), p. 506. 

The Facts of the Case 

The testator Agostino Pascucci was married twice. There 
were no children of the first marriage. He died June 9, 
1942 survived by his second wife whom he married Novem¬ 
ber 12, 1939, and a posthumous child, Robert August 
Pascucci, bom January 14, 1943. 

Subsequent to his wife’s death and 2 y 2 years prior to 
his second marriage, Pascucci made his Will whereby he 
disposed of his entire estate and made no provision for the 
child of his second marriage. His estate consists of a 
promissory note on which $940.00 is owing, and three 
parcels of unencumbered real estate in the District of 
Columbia: No. 1 M Street, N. W., assessed at $5988; 34 
F Street, N. W., assessed at $4036; and 219 13th Street, 
S. E., assessed at $4047. 

Upon Pascucci’s death his executors offered his Will 
for probate and record. Thereupon the Court appointed 
David A. Hart as guardian ad litem for the infant heir, 
Robert August Pascucci. Mr. Hart strenuously opposed 
probate of the Will upon the ground that its revocation 
was effected by the subsequent marriage followed by birth 
of issue. (Appt.’s App. 8-10, 11-13, 13-14) 
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Summary of Argument 

If Pascncci had been an Englishman, his Will—according 
to English decisions interpreting the sixth section of the 
Statute of Frauds which prescribes the manner whereby 
a testator can revoke his Will and concludes with the words 
“any former law or usage to the contrary notwithstand¬ 
ing”—would stand revoked by operation of law owing to 
his subsequent marriage followed by birth of issue and 
his failure to provide for such issue. See Covlam v. Doull, 
133 IT. S. 216. 

Therefore, inasmuch as our Statute, sec. 1626 of 1901 
D. C. Code, is practically a replica of the sixth section of 
the English Statute of Frauds, Pascncci’s Will stands 
revoked here for the same reason. 

Pascucci’s Will stands revoked here because: 

1. According to the English decisions— 

“where an unmarried man, without children by a 
former marriage, devises all the property he has at 
the time of making his will and leaves no provision 
for any child of a future marriage, the law annexes 
to such will the tacit condition that, if he afterwards 
marries, and has a child born of such marriage, the 
will shall be revoked.” See Marston v. Roe, 8 Adolphus 
& Ellis, 14, English Common Law Reports (1836). 

2. The English decisions, subsequent to the enactment 
of the sixth section of the Statute of Frauds, holding that 
the words “any former law or usage to the contrary not¬ 
withstanding” do not affect or change the common law, 
supra, are impliedly written into our statute as a part 
thereof. McDonald v. Hovey, 110 T T . S. 619, 62S. Stras- 
biiryer v. Dodye, 12 App. D. C. 370. 
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Argument 

1. To fully understand the scope of sec. 1626, District 
of Columbia Code (1901), which, in part, reads— 

“and, moreover, no devise or bequest, or any clause 
thereof, shall be revocable otherwise than by some 
other will or codicil in writing or other writing declar¬ 
ing the same, or by burning, canceling, tearing, or 
obliterating the same by the testator himself or in his 
presence and by his direction and consent; but all 
devises and bequests shall remain and continue in force 
until the same be burned, canceled, torn, or obliterated 
by the testator or by his direction in the manner 
aforesaid, or unless the same be altered or revoked 
by some other will, testament, or codicil in writing, 
or other writing of the testator signed in the presence 
of at least two witnesses attesting the same, any former 
law or usage to the contrary notwithstanding” (Italics 
supplied) 

we must know something of the past. The history of what 
the law has been is necessary to the knowledge of what 
the law is. Holmes, The Common Law (1938), p. 1. 

The provisions of sec. 1626, relating to the revocation 
of Wills, are substantially the same as the provisions of 
the sixth section of the English Statute of Frauds, which 
reads as follows: 

“And moreover no devise in writing, of any lands, 
tenements, or hereditaments, nor any clause thereof, 
shall at any time after the said four and twentieth 
day of June, be revocable otherwise than by some other 
will or codicil in writing, or other writing declaring 
the same, or by burning, cancelling, tearing, or obliter¬ 
ating the same, by the testator himself, or in his 
presence and by his directions and consent, but all 
devises and bequests of lands and tenements shall 
remain and continue in force until the same shall be 
burned, cancelled, tom, or obliterated, by the testator 
or by his directions, in manner aforesaid, or until the 
same be altered by some other will or codicil in writing, 
or other writing of the devisor signed in the presence 
of three or four witnesses declaring the same, any 
former law or usage to the contrary notwithstanding.” 
(Italics supplied) 
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Because it is very important, it will be noted that both 
statutes conclude with the words ‘‘any former law or usage 
to the contrary notwithstanding. ,, 

The sixth section of the English Statute of Frauds 
having been adopted into our law, the decision of the 
Supreme Court in McDonald v. Hovey, 110 I". S. 619, 628, 
becomes applicable. There the Court said: 

“It is a received canon of construction, acquiesced in 
bv this Court, ‘that where English Statutes, such, for 
instance, as the Statute of Frauds and the Statute of 
Limitations, have been adopted into our own legis¬ 
lation, the known and settled construction of those 
Statutes by courts of law has been considered as 
silently incorporated into the acts, or has been received 
with all the weight of authority.’.” 

Compare Strasburger v. Dodge, 12 App. D. C. 37. 

In ffoitt v. ffoitt, 63 X. H. 475, 3 A. 604, 616, the Court 
said: 

“It is true that at an early day the English Common 
Law Courts fell into the error of exercising legislative 
power, and materially amended the statute by enlarg¬ 
ing its specified methods of revocation insofar as to 
include revocations founded upon new family ties 
and obligations on the part of the testator, arising 
from subsequent marriage, issue, and leaving wife 
and child without provision, and that, inasmuch as our 
statute must be regarded as a substantial restatement 
of that statute, in the sense in which it had been inter¬ 
preted by the English Courts anterior to 1822, full 
effect must be given to those decisions although ,plain 
encroachment upon the legislative power ***. Revo¬ 
cation therefore may be effected in either of two 
general ways: 1, by the act of the testator; 2, by 
operation of law. Revocation is effected by operation 
of law only when the testator’s circumstances have 
radically changed, such as by marriage and birth of 
issue.” 

Therefore the question of law involved in tliis case is 
ruled by the decisions of the English Courts. See Brush 
v. Wilkins, 4 Johnson’s Chancery Reports (New York), 
p. 506. Opinion by Chancellor Kent. 
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Page on Wills (1940), Vol. 1, in commenting on the 
history of the doctrine of revocation by operation of law, 
says: 

P. 763: “ The Statute of Wills dealt with the execution 
of a will, but contained no provision with reference 
to revocation. The common-law courts, unrestrained 
by statute, proceeded to build up a set of rules with 
reference to the revocation of the wills of land, modeled 
to a large extent, upon the rules of the ecclesiastical 
courts with reference to the revocation of testaments. 

“The basic principle which both the ecclesiastical 
courts and the common-law courts adopted on the sub¬ 
ject of revocation in accordance with testator’s inten¬ 
tion, was that the intention to revoke was the essential 
thing, and that the form of the act of revocation was 
immaterial. It was held, accordingly, that the declar¬ 
ation of testator that he revoked his will or testament, 
operated as a revocation.” 

P. 764: “This recognition of informal revocation by 
oral declarations, had its natural result in bold at¬ 
tempts to defeat wills by fabricating evidence of the 
declarations of testator. The history of one of the 
most glaring of these conspiracies is given in a note 
to Mathews v. Warner . This particular attempt to 
defeat justice met with disastrous failure; but the 
wish already quoted that there should some day be ‘a 
law that no written will shall be revoked but by a 
writing,’ was entertained by the whole English bar; 
and soon found expression in the Statute of Frauds.” 
(Note: Sec. 6 of the English Statute of Frauds 
follows the above statement.) 



7 


P. 901: “After the Statute of Frauds was passed, 
the question arose whether the common-law courts 
had power to adopt the theory of the ecclesiastical 
courts with reference to revocation by certain changes 
in domestic relations; or whether the concluding words 
of this section abolished revocation except the classes 
specified in such statute. On the one hand, the con¬ 
cluding words would seem to repeal every contrary 
law or custom; but, on the other hand, the entire 
section deals with revocation which testator intends 
to have that effect. While it was strongly urged that 
the Statute of Frauds abolished all revocation by 
operation of the law, such revocation was recognized; 
and it was finally settled that the Statute of Frauds 
did not apply to revocation by operation of the law 
growing out of changes in domestic relations. This 
result was reached, in part, because of the conse¬ 
quences which the court thought would follow if such 
a change of domestic relations as marriage and birth 
of a child did not operate as a revocation. (Citation) 
It is now held, by the great weight of authority, that 
a statute like the Statute of Frauds does not abrogate 
the common law or ecclesiastical law rules with refer¬ 
ence to revocation by change of domestic relations. 
(Citations) 

“The re-enactment of the Statute of Frauds after it 
had been construed as not affecting revocation by 
operation of laws, adopts such construction. Hoy v. 
Hoy , 93 Miss. 732, 25 L. R. A. (N. S.) 182, 48 So. 903.” 






8 


In Coulam v. Doull, 133 U. S. 216, The Supreme Court 
quoted from Marston v. Roe, 8 Adolphus & Ellis, 14, English 
Common Law Reports (1836), as follows: 

“where an unmarried man, without children by a 
former marriage, devises all the property he has at the 
time of making his will, and leaves no provision for 
any child of a future marriage, the law annexes to 
such will the tacit condition that, if he afterwards 
marries, and has a child bom of such marriage, the 
will shall be revoked;” and that “evidence not amount¬ 
ing to proof of republication, cannot be received in a 
court of law, to show that the testator meant his will 
to stand good, notwithstanding the subsequent mar¬ 
riage and birth of issue; because these events operate 
as a revocation by force of a rule of law, and inde¬ 
pendent of the testator.” 

See Belton v. Summer, 31 Fla. 139,12 So. 371. 

Jarman on Wills, 6th Ed. (1893), Vol. 1, p. 144. 

Chicago B & Q R Co. v. Wasserman, et al., 22 F. 

872; opinion by Justice Brewer. 

Mechem & Atkinson, Cases on Wills and Administration, 
2d Ed. (1939), beginning on p. 324, say: 

“In spite of the positive language of the Statute of 
Frauds that no wills should be revoked save in the 
manners specified therein, ‘any former law or usage 
to the contrary notwithstanding, ’ courts refuse to 
abandon the doctrines that had developed, prior to the 
passage of the act, declaring a will revoked by certain 
changes in the circumstances of the testator, particu¬ 
larly those having to do with his domestic relations. 
A man’s marriage, followed by birth of issue, so as 
to give him a new prospective heir, was first held to 
justify the presumption that he intended the will (made 
before the marriage) to be revoked; later, the will 
was held revoked regardless of his intention.” 
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Rollison on Wills (1939), p. 279, says: 

“At the common law neither the marriage of a man 
nor the birth of issue to him, after he had made his 
will, operated to revoke his will made before either of 
these events. But marriage and birth of issue operated 
to revoke the will of a man made before the marriage 
took place. This doctrine was borrowed from the 
ecclesiastical law. It was at first rejected by the 
common-law judges who thought that acceptance of 
it would constitute a repeal of the Statute of Frauds; 
they finally adopted it as a part of the common law. 
When the doctrine was first developed by the ecclesias¬ 
tical judges the subsequent marriage of a man and 
the birth of issue constituted only a presumption of 
revocation of his will made by him before the marriage. 
The reason for the rule was said to rest upon a pre¬ 
sumed alteration of intention, on the part of the testa¬ 
tor, arising from his changed circumstances, new rela¬ 
tions and duties; that is, it was considered that on 
marriage and the birth of a child the testator’s situ¬ 
ation was so changed that if the will had been made 
under the altered conditions it would not have been 
made as it was. * * * However, revocation in such a 
case ceased to be a question of presumptive revocation, 
both in the courts of common law and in the ecclesias¬ 
tical courts. In the later cases the doctrine was based 
upon another ground, which became the settled rule, 
namely, a tacit condition annexed to a will, when made, 
that it should not have any effect if the testator mar- 
maried and a child of the marriage was subsequently 
bom; these two concurring circumstances amounted to 
a positive revocation.” 
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Rood on Wills (1904), savs: 

S. 366: “Revocations by act of the testator being 
disposed of, revocations by operation of law are now 
to be considered. It will be noticed that the Statute of 
Frauds declared that no devise should be revoked 
otherwise than as therein provided, all of which 
methods were by act of the testator. No doubt it was 
judicial legislation; it may not have been for the best; 
and very likely it would not have been so held but 
for the decisions made before the statute came to be 
fully appreciated; but the fact is, that soon after the 
statute went into effect, the courts declared that certain 
matters before recognized as amounting to a revoca¬ 
tion, still had that effect by operation of law, which 
statute was not intended to affect/’ 

S. 320: “Revocation is effected by operation of law 
only when the testator’s circumstances have radically 
changed, such as by marriage and birth of children.” 

S. 375: “It seems never to have been claimed in 
England that the marriage of a man would of itself 
revoke his previous will. Indeed, revocation by mar¬ 
riage with birth of issue is not mentioned by Swin¬ 
burne nor by any writer of his day. This was first 
recognized as revoking a will of personalty in the 
delegates’ court in Overbury v. Overbury (1682); and 
it was not till after a long period of doubt and dissen¬ 
sion, that it was finally settled in the court of ex¬ 
chequer, in Christopher v. Christopher (1771), that 
marriage followed by birth of issue operated to revoke 
a man’s previous devise of land. It was next held 
after great deliberation, in the king’s bench, that birth 
after the testator’s death, of issue of a marriage 
after the will was made, revoked it. The oldest son 
being entitled to all the land under the English law 
of descent, it was held that if a son of a fonner 
marriage survived the testator, marriage and issue 
after the will was made, revoked it only as to per¬ 
sonalty; since entire revocation would do the widow 
and her issue no good.” 


11 


In Warner v. Beach, 4 Gray 162, Chief Justice Shaw 
said: 

“But in case of a man, the rule lias been adopted 
from the civil law, after some struggle, but is now 
firmly established that marriage and the birth of a 
child shall be held to be an entire revocation. It is 
founded on the presumption, that, if the will had been 
made under the altered circumstances, it would not 
be made as it was. It might exclude one who would 
be heir to the whole estate. Even after the rule had 
gone thus far, it was still regarded as doubtful whether 
it could extend to a posthumous child. But this, on 
great deliberation, was held to be within the principle 
of the rule. ,, 

3. Rood on Wills, s. 382, also says: 

“The statutes do not as a rule declare wills revoked 
by subsequent birth of child; but it is generally pro¬ 
vided that whenever a testator has a child bom after 
making his will, either in his lifetime or after his 
death, and dies leaving it unprovided for by settle¬ 
ment, and neither provided for nor mentioned in the 
will, the child shall take the same portion of the real 
and personal estate as if the parent had died intestate. 
In a few of these states it is provided that if the 
testator had no child living when he made the will, 
it is revoked by the subsequent birth, unless the after- 
born child was provided for. In other states it would 
be revoked by the subsequent birth unless provided 
for, though there were prior children. In a few the 
will is revoked unless the unmentioned afterbom child 
died unmarried, without issue and under age.” 


12 


4. The decision in the Morris case, ante, while appro¬ 
priate enough to the facts there, is highly inapplicable 
to the facts here. Here “very cogent reasons” exist for 
reaching a different conclusion. Indeed, if the “very 
cogent reasons” here had existed there, the result in the 
Morris case would have been different. Judge Robb im¬ 
plied as much when he wrote “and a different conclusion 
now would require very cogent reasons .” There this 
Court strived to shield children’s rights against the greed 
of their stepfather who had walked off with his wife’s 
personalty and was ready to walk away with a life estate 
in her realty. There the rights of three children were 
preserved. Here the right of a single child has been 
denied. 

Conclusion 

Confident of the rectitude of his position, and believing 
that the Court will have no hesitation in declaring the Will 
was revoked by the subsequent marriage, followed by the 
birth of issue, David A. Hart, guardian ad litem, submits 
his ward’s interests to the protection of this Honorable 
Court. 

George C. Gertman, 

American Security Building, 
Attorney for Appellant. 
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Robert August Pascucci, Infant, by David A. Hart, 

Guardian ad litem. 

Appellant , 
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David H. Alsop, et al., 

Appellees . 


APPELLANT’S APPENDIX 


Appeal from the District Court of the United States 
For the District of Columbia. 

1 Filed Aug. 27, 1942, Theodore Cogswell, 

Register of Wills, D. C. 

Clerk of Probate Court. 

LAST WILL AND TESTAMENT 
OF 

AGOSTINO PASCUCCI. 

I, AGOSTINO PASCUCCI, of the City of Washington, 
District of Columbia, being of sound and disposing mind, 
memory and discretion do hereby make, publish and declare 
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the following as and for my Last Will and Testament, here¬ 
by revoking any and all wills and codicils by me at any 
time heretofore made. 

ITEM L I direct that all my just debts and expenses of 
my last illness and burial be paid as soon as may be prac¬ 
ticable after my decease. 

ITEM 2. I give, devise and bequeath to my stepson, 
JOSEPH BISCIEGTJA, the real estate located at No. 34 
F Street, Northwest, in the City of Washington, District 
of Columbia, in fee simple and absolutely, this being the 
same property acquired by me under the will of my late 
wife, Grace PascuccL 

ITEM 3. I direct that all the rest and residue of my 
estate, whether real or personal, be sold by my executors 
and converted into cash which I direct to be divided and 
distributed as follows: One-third (1/3) each to my three 
sisters, MARY PASCUCCI, SETTINIA PASCUCCI, and 
JOSEPHINE PASCUCCI of Montefiascone, Viterbo, 
Italy, if they be then living, or to their issue by representa¬ 
tion if they be then dead. 

ITEM 4. I hereby nominate, constitute and appoint 
DAVID H. ALSOP and FRED REPETTI to be the ex¬ 
ecutors of this my Last Will and Testament. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and affixed my seal this 25 day of June, 1937, in 
the presence of the persons whose names are subscribed 
hereto as attesting witnesses. 

AGOSTINO PASCUCCI (SEAL). 

The foregoing instrument was signed, sealed, published 
and declared by the above named AGOSTINO PAS- 
2 CUCCI, as and for his Last Will and Testament in 
the presence of us, who at his request in his presence 
and in the presence of each other, all four of us being pres- 
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ent at the same time and place, have hereunto subscribed 
our names as witnesses. 

NAME Gertrude M. Smith, 
ADDRESS 121-12th St., S. E., 
NAME Nelson S. Goveart, 
ADDRESS 121-12th St., S. E., 
NAME George Walter Smith, 
ADDRESS 327 Southern Bldg. 

A P 2 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A PROBATE COURT. 

IN RE ESTATE OF 
AGOSTINO PASCUCCI, Deceased. 

ADMINISTRATION NO. 60874. 

Address of Petitioners 
David H. Alsop 
801 Kentucky Avenue, S. E. 

Washington, D. C. 
and 

Fred Repetti 
811L Street, N. W. 

Washington, D. C. 

Amended Petition For Probate of WiU and For Letters \ 

Testamentary. 

The petition of David H. Alsop and Fred Repetti re¬ 
spectfully represents to this Honorable Court as follows: 

1. That they are citizens of the United States and resi- i 
dents of the District of Columbia, of adult age and not 
under any legal disability, and they make this application 
as the executors nominated in the will of the above-named 
decedent. 
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2. That Agostino Pascucci, late an adult citizen of Italy, 
domiciled in the District of Columbia, died on the 9th day 
of June, 1942, leaving a paper in the nature of a last will 
and testament bearing date on the 25th day of June, 1937, 
in which these petitioners are named as executors, which 
said will is now on file in the office of the Register of Wills 
for the District of Columbia; that another paper in the 
nature of a testamentary disposition of the decedent’s 
estate has been found, dated January 22, 1934, which is on 
file in the office of the Register of Wills of the District of 
Columbia, but no other paper in the nature of a testamen¬ 
tary disposition of the decedent’s estate has been found, 
although search has been made, and these petitioners be¬ 
lieve that, the first above mentioned paper is in fact the last 
will and testament of said decedent 

4 3. That said testator was survived by his widow, 

Annie E. Pascucci, an adult citizen of the United 
States, and his son, Robert August Pascucci, an infant, born 
the 14th day of January, 1943 both of whom reside in the 
District of Columbia; insofar as these petitioners are able 
to determine, he left as his next of kin three (3) sisters 
who as follows: 

Settinia Pascucci 
Montefiascone, Viterbo, Italy 

Mary Pascucci 
Montefiascone, Viterbo, Italy 

Josephine Pascucci 
Montefiascone, Viterbo, Italy 

That the said Annie E. Pascucci has filed herein a “ Consent 
to Probate”. 

4. At the time of his death said testator was seized of the 
following described real estate in the District of Columbia: 
Not 145 in Square 619, improved by premises 1 M Street, 
N. W., which property is assessed for purposes of taxation 


5 


of the sum of $5,988.00, and which is free from encum¬ 
brance; Lot 78 in Square 628, improved by premises 34 F 
Street, N. W., which property is assessed for purposes of 
taxation in the sum of $4,036.00 and which is free from 
encumbrance; and Lot 156 in Square 1015, improved by 
premises 219 Thirteenth Street, S. E., which property is 
assessed for purposes of taxation in the sum of $4,047.00, 
and which is free from encumbrance. 

5. Said testator was possessed, at the time of his death, 
of personal property of a total estimated value of $940.00 
and consisting of one promissary note in the principal sum 
of $1,000.00, dated March 1, 1937, executed by Joseph and 
Clara Ruth Biscieglia, payable in monthly installments of 
$ 20 . 00 . 

6. The debts of the decedent so far as your petitioners ! 
are advised consist principally of the expense of his last 
illness and funeral, estimated at $600.00. 

5 WHEREFORE, petitioners pray: 

i 

1. That since citation has issued against the above- 
named, Mary Pascucci, Settinia Pascucci and Josephine 
Pascucci, and that notice by publication has been directed 
to them in care of the Alien Property Custodian of the 
United States. 

2. That citation may issue against the above-named in- I 
fant Robert August Pascucci and his custodian Annie E. 
Pascucci. 

i 

3. That a guardian ad litem be appointed to represent 
the infant, Robert August Pascucci, at the hearing of the 
application to admit the will to probate. 

4. That said paper writing dated the 25th day of June, \ 
1937, be admitted to probate and record at the last will and J 
testament of the said Agostino Pascucci, deceased, as to 
both real and personal property. 
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5. That letters testamentary issue to these petitioners as 
the executors named in the will. 

6. And for such other and further relief as the nature of 
the case may require and to this Honorable Court shall 
seem proper. 


DAVID H. ALSOP, 

FEED EEPETTL 
GEORGE WALTER SMITH, 

DONALD K. STALEY By G. W. S., 

GEORGE WALTER SMITH and 
DONALD K. STALEY 
327 Southern Building, 

Washington, D. C., 

Attorneys for Petitioners. 

6 DISTRICT OF COLUMBIA: SS: 

We, the undersigned David H. Alsop and Fred Repetti, 
solemnly swear that we have read the foregoing petition 
by us subscribed and know the contents thereof; and that 
the facts therein stated of our personal knowledge are true 
and those stated upon information and belief we believe to 
be true. 


DAVID H. ALSOP, 

FRED EEPETTL 

Subscribed and sworn to before me this 25th day of May, 
1943. 


(SEAL) 


CHAS. W. PECKHAM, 

Notary Public, D . C. 


7 Filed May 27, 1943, Victor S. Mersch, 

Register of Wills, D. C., 

Clerk of Probate Court 

Consent to Probate. 

I, the undersigned, being an adult and the widow of 
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Agostino Pascucci, deceased, having read and being fully 
acquainted with the contents of the will of said decedent, 
bearing date the 25th day of June, 1937, and having read 
and being fully acquainted with the contents of the petition 
of David H. Alsop and Fred Repetti for the probate and 
record of said Will and for other purposes, bearing date the 

_day of October, 1942, do hereby waive citation or 

notice by publication insofar as I am concerned and hereby 
expressly waive the right to file a caveat to said Will, and 
I do hereby consent and request as follows: That the said 
will, bearing date the 25th day of June, 1937, be admitted to 
probate and record as a Will of real and personal property; 
that letters testamentary be granted unto David H. Alsop 
and Fred Repetti as the executors nominated in said WilL 

ANNIE E. PASCUCCL 

October 31,1942. 

9 \ 

•(Note: This consent was afterwards withdrawn and in lieu of it an 
answer was filed by Annie E. Pascucci opposing probate of the will. See 
App.’s App. 11, 12). 

Witnesses 

AMELIA E. TASSA, 

VIOLET A. BONL 

8 Answer of Guardian Ad Litem to Petition For 

Probate of WiU. 

Comes now David A. Hart, a guardian ad litem for Rob¬ 
ert August Pascucci, and for Answer to the Petition filed 
herein by David H. Alsop and Fred Repetti for the probate 
record of the last Will and Testament of the decedent, 
Agostino Pascucci, and for the issue of Letters Testamen¬ 
tary, respectfully shows to the Court as follows: 

1. That the Respondent, being an infant under the age 
of twenty-one (21) years, can neither admit nor deny the 
allegations of said petition, but submits his interests to the 
protection of this Honorable Court. 

ROBERT AUGUST PASCUCCI, 
By DAVID A. HART, 

Guardian ad Litem . 
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Subscribed and sworn to before me this 19th day of July, 
1943. 


THOMAS C. SCULLEY, 
Deputy Register of Wills, 
Clerk of the Prohate Court. 


9 Report of Guardian ad Litem for Robert 

August Pascucci. 

1. This Guardian ad Litem respectfully reports to the 
Court that he has carefully read and considered the paper 
writing dated the 25th day of June, 1937, filed for probate 
and record herein, and purporting to be the last Will and 
Testament of Agostino Pascucci, deceased, and has ex¬ 
amined the proceedings herein, and has read and considered 
the papers and records in this matter now on file in the 
office of the Register of Wills of the District of Columbia. 

2. This Guardian ad Litem has personally interviewed 
the three witnesses to the said Will, namely, GertrudeAI. 
Smith, 121 12th Street, Southeast; Nelson S. Goveart, 121 
12th Street, Southeast, and George Walter Smith, 327 
Southern Building, all of the City of Washington, District 
of Columbia, and from his conference with them it appears 
that the testator was allegedly competent at the time of 
the execution of the said Will, and that it was signed and 
sealed in the presence of the said witnesses and in the 
presence of the testator. 

3. It appears that the decedent, Agostino Pascucci, ex¬ 
ecuted his Will on the 25th day of June, 1937; further, that 
his first wife, one Teresa Pascucci, died five or six years 
prior to the making of the said Will. That thereafter, on 
November 12th, 1939, the decedent married one Annie Ian- 
nucci and lived with her until the date of his death on the 
9th day of June, 1942; that from information gained by 
your Guardian ad Litem, the testator died suddenly of 
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heart failure. It was further discovered that the decedent 
had, on numerous occasions, expressed his intention 
10 of making a new Will to properly provide for his 
then wife, but due to his sudden death failed to carry 
out such intentions. 

4. That your Guardian at Litem further learned, upon 
investigation, that at the time of the death of testator on 
the 9th day of June, 1942, his wife, Mrs. Annie Pascucci, 
presently residing at 631 Maryland Avenue, Southwest, was 
then pregnant, which fact was unknown to both the decedent 
and his wife. That thereafter, on January 14th, 1943, a 
baby boy was born to Mrs. Pascucci, namely, Robert August 
Pascucci, who is, therefore, the only living heir of the de¬ 
cedent. 

5. The last Will and Testament of the decedent, Agostino 
Pascucci, discloses that, in the third paragraph, the decedent 
directs that all the rest and residue of his estate, whether 
real or personal, be sold by his Executors and converted 
into cash, which he directed be divided and distributed as 
follows: “One-third (1/3) to each of my three sisters, 
Mary Pascucci, Settinia Pascucci, and Josephine Pascucci 
of Montefiascone, Viterbo, Italy, if they then be living, or 
to their issue by representation if they then be dead.” In¬ 
vestigation by your Guardian ad Litem discloses the fact 
that the decedent had, not heard or received any news what¬ 
ever from his three sisters for a period of about ten years. 

6. It appears to your Guardian ad Litem in this case, in 
view of the fact of the marriage of the decedent subsequent 
to the making of the said Will dated the 25th day of June, 
1937, and the birth of a child thereafter, that the said Will 
should not be permitted of record as a testamentary dis¬ 
position of the property of the said decedent. Furthermore, 
the three sisters of the decedent, who are the principal bene¬ 
ficiaries under the alleged Will of the 25th day of June, 1937, 
are at the present time enemy aliens, and, therefore, should 
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not be entitled to receive the benefits attempted to be be¬ 
stowed upon them in the Will of the decedent. 

7. Your Guardian ad Litem, therefore, requests authority 
from the Court to file a Caveat to the said Will in order to 
properly protect the interests of his ward, Robert August 
Pascucci. 

11 8. Accordingly, your Guardian ad Litem is of the 
opinion and respectfully reports that it would not 

be to the best interests of the said infant to admit the said 
Will to probate and record, and he accordingly opposes the 
granting of Letters Testamentary upon the estate of said 
testator to the petitioners, David H. Alsop and Fred Repetti. 

DAVID A. HART, 
Guardian ad Litem. 

Subscribed and sworn to this 19th day of July, 1943. 

THOMAS C. SCULLEY, 
Deputy Register of Wills, 
Clerk of the Prohate Court. 

12 Motion to Admit Will to Prohate. 

Come now, David H. Alsop and Fred Repetti, exe¬ 
cutors nominated by the testamentary paper writing of 
Agostino Pascucci, deceased, by their attorney, and move 
the Court to admit the said testamentary paper writing to 
probate and record as the last Will and Testament of the 
said Agostino Pascucci, deceased, as to both real and per¬ 
sonal property, for the reason that no proper and lawful 
objections have been made thereto. 

DONALD K. STALEY. 

Granted 1/20/44, Goldsborough, Jr. 
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Points and Authorities . 

Morris, et al. vs. Foster, et al. 

51 Appeals, D. C., 238 (1922). 

Filed Dec. 31, 1943. Victor S. Mersch, 

13 Register of Wills, D. C., 

Clerk of Probate Court. 

Alien Property Custodian, 

National Press Bldg., 

Washington, D. C. 

Re: D38-506 
and 

David A. Hart, Esq., 

Guardian Ad Litem, 

815 15th Street, N.W., 

Washington, D. C. 

NOTICE: 

Rules of the Court require that you file any opposition 
to the foregoing motion within five (5) days after service 
of said motion upon you. 

DONALD K. STALEY, 
Attorney for Petitioners, 

327 Southern Building, 
Washington, D. C. 

j 

Copy of the foregoing Motion and Points and Authori¬ 
ties, mailed, postpaid, this 31st day of December, 1943, to 
David A. Hart, Esq., Guardian ad Litem, and to the United j 
States Alien Property Custodian, at their addresses of 
record. 

DONALD K. STALEY. 

Reply of Robert August Pascucci, by His Guardian 

14 ad Litem , David A. Hart, to the Motion of David H. 
Alsop and Fred Repetti to Admit to Probate and 
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Record the Last Will and Testament of Agostino Pascucci, 

Deceased. 

In opposition to the Motion, it is here pointed out that 
the said Will was revoked by operation of law, owing to 
the fact that the testator, after executing the Will, on June 
25th, 1937, married one Annie Iannucci on the 12th day of 
November, 1939, and as a result of their marriage one child, 
said Robert August Pascucci, was bora and is still living 
and is the testator’s sole descendant and living heir at law. 

That owing to the making of said Will prior to said mar¬ 
riage and birth of said issue, neither the testator’s widow, 
Annie Iannucci Pascucci, nor his son, the said Robert 
August Pascucci, are named in it as beneficiaries of any 
of the testator’s estate. 

By virtue of the terms of the Will, all of the testator’s 
estate goes to his alien sisters, who are residents of Italy, 
and owing to the fact that, the United States of America 
being at war with Italy, at the date of testator’s death, the 
United States of America has intervened herein and claims 
the estate in its entirety, subject to the widow’s right. 

If the Will is probated, it would mean that the testator’s 
child would not receive the benefit of any part of his father’s 
estate, whereas if probate is denied, he will take the entire 
estate, subject to his mother’s dower and statutory rights 
of the personal estate. 

For these very COGENT reasons, the Motion should be 
denied and an Order should be made to the effect that the 
testator’s Will stands revoked by operation of law, and 
consequently he died intestate. 

15 There is nothing in the case of Morris, et al. vs. 

Foster et al., 51 Appeals, D. C. 238, holding this may 
not be done. In that case there were no cogent reasons for 
declaring the Will revoked, but on the contrary, there were 
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many reasons for upholding it. There, the testator’s second 
husband not only claimed his wife’s entire personal estate 
of several thousand dollars but also claimed a life interest 
in her real estate if the Will had been revoked. 

Contrast the facts in this case with the facts in that case, 
and the reasons are apparent and cogent why probate 
should be refused. Besides, all instincts of natural justice 
dictate that the Will should not stand. 

ROBERT AUGUST PASCUCCI. 

By DAVID A. HART, 

His Guardian Ad Litem,. 

Copy of the foregoing Reply mailed, postpaid, this 15th 
day of January, 1944, to Donald K. Staley, Esq., Attorney 
for Petitioners, and to the United States Alien Property 
Custodian, at their respective addresses of record. 

DAVID A. HART, 

Guardian ad Litem, 

815 15th Street, N. W., 
Washington, D. C. 

(Endorsement: Reply of Robert August Pascucci, by his 
Guardian ad Litem, to Motion to Admit Will to Probate, 
Filed January 15, 1944. Victor .S. Mersch, Register of 
Wills, D. C., Clerk of Probate Clerk.) 

Let this be filed. 

16 T. ALLAN GOLDSBOROUGH, Justice. 

January 20, 1944. 

Motion to Deny Probate of Will. 

Comes now Robert August Pascucci, born January 14th, 
1943, and still living, by David A. Hart, his Guardian ad 
Litem, resisting the Motion of David H. Alsop and Fred 
Repetti, heretofore filed in this cause, to admit the Will of 
the decedent to probate and record, and respectfully moves 
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the Court to deny the said Motion, and to deny the probate 
of the testator’s Will dated June 25th, 1937, and to adjudge 
that said Will was revoked by implied revocation; conse¬ 
quently testator died intestate owing to the fact that sub¬ 
sequent to the execution of the Will, the testator lawfully 
married November 12h, 1939, one Annie Iannucci, who is 
still living, and as a result of said marriage, one child, 
Robert August Pascucci, was born on January 14th, 1943, 
and is still living, and owing also to the fact that said child 
will be excluded from participation in his father’s estate, 
the whole of which will go to his father’s three sisters, and 
may eventually go as escheat property to the United States 
of America, owing to the fact that the three sisters, as bene¬ 
ficiaries under the Will are domiciled in Italy, which is 
one of the countries with which the United States of Amer¬ 
ica is at war. 

ROBERT AUGUST PASCUCCI, 
By DAVID A. HART , 

His Guardian ad Litem. 

Copy of the foregoing Motion and Points and Authori¬ 
ties, mailed, postpaid, this 14th day of January, 1944, to 
Donald K. Staley, Esq., Attorney for Petitioners, and to 
the United States Alien Property Custodian, at their re¬ 
spective addresses of record. 

DAVID A. HART, 

Guardian ad Litem, 

815 15th Street, N. W. 

Overruled 1/20/44. Goldsborough, Judge. 

Filed Jan. 20, 1944. 

18 Victor S. Mersch, Register of Wills, D. C., 

Clerk of Probate Court. 
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In replying, please refer to: 

D-38-506; E. T. Sec. 5945 

January 17,1944. 

Mr. William Sabine, 

Office of Alien Property Cnstodian, 

Washington, D. C. 

Re: Estate of Agostino Pascucci, 

D-38-506; E. T. Sec. 5945. 

Dear Sir: 

Pursuant to the authority vested in the Alien Property 
Custodian by the Trading with the Enemy Act, as amend¬ 
ed, and Executive Order 9095, as amended, you are hereby 
designated, appointed and empowered to appear for and 
represent Mary Pascucci, Settinia Pascucci and Josephine 
Pascucci, persons within a designated enemy country, in 
the matter of the estate of Agostino Pascucci, a case now 
pending in the District Court of the United States for the 
District of Columbia holding a Probate Court, and to take 
such measures in connection with representing such per¬ 
sons as may from time to time be determined by me or by 
my duly authorized representative. 

For the Alien Property Custodian. 
FRANCIS J. McNAMARA, 
Assistant to the Alien Property 
Custodian. 

19 The Clerk of the Probate Court will please enter 
my appearance for Mary Pascucci, Settinia Pascucci 
and Josephine Pascucci. 

WILLIAM SABINE. 

Jan. 20,1944. 

(Endorsement: Appearance of Alien Property Custodian 
entered for: Mary Pascucci, Settinia Pascucci and Jose¬ 
phine Pascucci, Filed January 20, 1944. Victor S. Mersch, 
Register of Wills, D. C., Clerk of Probate Court.) 


16 


Petition Asking for Authority to Withdraw Consent 
20 to the Prohate and Record of the Will of Agostino 
Pascucci. 

Now comes Annie E. Pascucci and respectfully states to 
the Court: 

1. That she is a citizen of the United States and resides 
at 631 Maryland Avenue, Southwest, in the District of Co¬ 
lumbia. 

2. That she is the widow of the above-named decedent 
and the mother of the only child of the said decedent. 

3. That on to wit, October 31, 1942, an Attorney repre¬ 
senting the Will, dated the 25th day of June, 1937, of the 
decedent, approached your petitioner and presented to her 
a paper to sign, which was in effect a waiver of citation 
and which recited that petitioner “hereby expressly waives 
the right to file a caveat to said Will and • * • and consent 
that the said Will bearing date the 25th of June, 1937, be 
admitted to probate and record as a Will of real and per¬ 
sonal property”. 

4. That this petitioner at that time said to said Attorney 
that she did not wish to sign it and would like to keep the 
paper and examine it but the Attorney said that it must 
be then signed and insisted upon it. Thereupon, she did sign 
it, but she hereby repudiates the said so-called consent to 
probate and withdraws the same and objects to the probate 
and record of said Will. 

5. The said waiver was intended at that time by the said 
Attorney to be attached to the Petition for the probate and 
record of said Will. However, subsequent thereto, to wit, on 
January 14, 1943, a child was born to your petitioner, who 
was the son of the decedent Agostino Pascucci. But instead 
of becoming effective as 
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23 Return to Citation and Rule to Show Cause. 

Annie E. Pascucci, 631 Maryland Avenue, S. W., 
Washington, D. C., for return to the citation and rule to 
show cause, heretofore served upon her, respectfully states 
to the Court: 

1. That she objects to the probate and record of the 
paper-writing purporting to be the last Will and Testa¬ 
ment of Agostino Pascucci dated the 25th day of June, 1937. 

2. She states that she is the widow of the said decedent, 
whom she married the 12th day of November, 1939, and 
that said marriage existed down to the date of the death 
of the said decedent on the 9th day of June, 1942, and that 
they lived and cohabited together. The decedent had often 
said that he was going to make a Will in favor of her, the 
said widow, but he failed so to do; that at the time of the 
death of said decedent neither he nor his widow knew of 
the fact that a child was to be born of that union and a 
son was born January 14, 1943, which child is now living 
with this respondent. 

3. That the three sisters of the said decedent, mentioned 
in Item 3, were not heard from by him, nor by any others 
so far as respondent is aware, for more than thirty-five 
(35) years, and being so informed, believes and therefore 
alleges that the said sisters of the decedent have not been 
heard from for a longer period of time than that, and re¬ 
spondent is advised, believes and therefore avers that the 
law presumes them to be dead. Nor is it known that they 
had issue or if they had issue that such issue is living. 

Respondent further alleges, therefore, that the said 

24 paper-writing fails as a Will, in so far as it relates 
to Item 3 thereof, and therefore as to so much of 

said paper-writing as relates thereto, the decedent died in¬ 
testate with no provision made in said paper-writing for the 
son and sole heir at law of the decedent, to wit, Robert 
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August Pascucci, who is, so far as is now known, the sole 
person living of the blood of said decedent, and as such 
has inherited the estate of the decedent, so far as it is re¬ 
ferred to in said Item 3 subject, of course, to dower of this 
respondent. 

4. Respondent further states that she is the next friend 
of said Robert August Pascucci and as such joins in the 
objection made to the probate and record of said paper- 
writing as the last Will and Testament of said decedent. 

5. That for some years last past the Government of the 
United States has been at war with the Kingdom of Italy 
of which the said three sisters of the decedent were sub¬ 
jects. 

6. In view of the facts in this case it is unreasonable to 
admit said paper-writing to probate and record and the 
reasons set forth are such cogent reasons as to destroy the 
effect of said paper-writing, in so far as it relates to Item 3. 

Premises considered, this respondent on her own behalf 
and also as next friend of her son, the sole heir at law of 
the said decedent prays: 

1. That the said paper-writing be refused probate and 
record. 

2. That she may have such other and further relief as 
the case may require. 

ANNIE E. PASCUCCI, 
Respondent. 

ANDREW WILSON, Woodward Bldg., 

Attorney for Respondent. 

25 DISTRICT OF COLUMBIA, SS: 

Annie E. Pascucci, being first duly sworn, deposes 
and says that she has read the foregoing and annexed Re¬ 
sponse to Citation and Return to Rule to Show Cause, by 
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her subscribed, and knows the contents thereof; that the 
statements of fact therein made of her own knowledge are 
true and those made upon information and belief, she be¬ 
lieves to be true. 

ANNIE E. PASCUCCI. 

Subscribed and sworn to before me this 28th day of 
February, 1944. 

MARTHA F. FAUSLER, 

(SEAL) Notary Public, D. C. 

Received copy this 29th day 
of February, 1944. 

Attorney for Nominated Executors. 

Copy left at office of Mr. Staley 
at 10:30 A. M., Feb. 29,1944. * 

ANDREW WILSON. 

26 Findings of Fact. . 

This cause came on to be heard at this term of 
Court on two Motions, namely, the Motion of the Executors 
to grant the prayers of the petition and to admit the Will 
to probate, its due execution having been sufficiently proven, 
and the Motion of the respondent, Robert August Pascucci, 
by his Guardian ad Litem, David A. Hart, to deny the pro¬ 
bate of the Will, and the same having been considered, the 
Court upon the record finds: 

1. That Agostino Pascucci, a citizen of the United States 
and a resident of the District of Columbia died in said 
District on the 9th day of June, 1942. 

2. He left a Will dated the 25th day of June, 1937, and 
after having directed the payment of all of his debts, de¬ 
vised one piece of real estate to his stepson, Joseph Bis- 
eieglia, who was living in the District of Columbia, and 
then directed that all of the rest and residue of his estate 
whether real or personal, be sold by his executors and con¬ 
verted into cash, to be divided and distributed one-third 
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each to Ms three sisters, Mary Pascucci, Settinia Pascucci, 
and JosepMne Pascucci, of Montefiascone, Viterbo, Italy, 
who are alien citizens and residents of Italy, wMch is at 
war, or was at war with the United States at the date of the 
testator’s death. 

3. That on the 12th day of November, 1939, testator mar¬ 
ried Annie Iannucci, and that said marriage existed down 
to the date of the death of the testator on the 9th day of 
June, 1942. 

4. That the testator lived and cohabited with his wife 
until his death and she survived him. 

5. That one cMld, Robert August Pascucci, who was born 

to said testator and Ms wife on the 14th day of Jan- 
27 uary, 1945, survived the testator. 

6. That the testator’s estate within the District 
of Columbia consists (in addition to the piece of real estate 
devised to his stepson) of the following: 

Premises No. 1 M Street, Northwest, Lot 145 
in Square 619, which is free from incum¬ 
brance, of the approximate value of.$5,988.00 

Premises 219 13th Street, Southeast, Lot 156, 
in Square 1015, which is free from encum¬ 
brance, of the approximate value of. 4,047.00 

And personal property of an estimated value of 940.00 

7. That the testator did not make another Will after Ms 
aforesaid marriage and birth of his cMld, and said Will is 
his last Will and Testament. 

Conclusions of Law. 

Owing to the decision of the Court of Appeals rendered 
in the case of Morris et al. vs. Foster et al., 51 Appeals 
D. C., 238, decided February 6th, 1922, and then by no de- 
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cision of that Court to the contrary, I feel compelled to 
follow it and order the Will to probate and record, and an 
order will be entered accordingly, upon notice. 

T. ALLAN GOLDSBOROUGH, 
Justice. 

June 26, 1944. 

(Endorsement: Findings of Fact and Conclusions of 
Law, Filed June 26, 1944. Victor S. Mersch, Register of 
Wills, D. C., Clerk of Probate Court.) 

28 Order for Probate and Letters Testamentary 
With General Undertaking. 

This cause came on to be heard, in open court, and upon 
consideration of the arguments presented by counsel, and 
upon consideration of the amended petition for probate 
filed herein on the 27th day of May, 1943, and of the report 
and answer of the Guardian ad Litem filed herein, and of 
the motion for probate, filed by the executors, David H. 
Alsop and Fred Repetti, on the 31st day of December, 1943, 
and of the motion to deny probate filed, by leave of Court, 
on the 20th day of January, 1944, and of the Order of Court 
of the 1st day of February, 1944, authorizing Annie E. 
Pascucci, widow of Agostino Pascucci, to withdraw her con¬ 
sent to probate, the citation issued against her on the 17th 
day of February, 1944, and her Return to the said Citation 
petitioning the Court to deny probate, and answer thereto, 
and it appearing to the satisfaction of the Court that the 
testamentary paper-writing bearing date the 25th day of 
June, 1937, has been duly proven, and that process has been 
completed against Annie E. Pascucci, widow, and all other 
heirs at law and next of kin, and it appearing further to 
the Court that the said testamentary paper-writing was 
not revoked as contended by the Guardian ad Litem and 
by the said Annie E. Pascucci, widow, it is by the Court this 
26th day of June, 1944. 
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ADJUDGED, ORDERED and DECREED, that the mo¬ 
tion of Robert August Pascucci, infant, by his Guardian 
ad Litem, David A. Hart, Esq., to deny probate of the tes¬ 
tamentary paper-writing of Agostino Pascucci, deceased, 
and the prayers of his answer to said amended petition are 
hereby denied, and it is further 

ADJUDGED, ORDERED and DECREED, that the pe¬ 
tition and the prayers of the Return of Annie E. Pascucci, 
widow, to the Citation, to deny probate of the testa- 

29 mentary paper-writing of Agostino Pascucci, de¬ 
ceased, be and are hereby denied, and it is further 

ADJUDGED, ORDERED and DECREED, that the 
amended petition and motion of David H. Alsop and Fred 
Repetti, to admit the testamentary paper-writing of Agos¬ 
tino Pascucci, deceased, to probate and record as the last 
Will and Testament of the said Agostino Pascucci, de¬ 
ceased, are hereby granted, and that accordingly said pa¬ 
per-writing be and is hereby admitted to probate and record 
as a Will of real and personal property, and that letters 
testamentary are hereby granted and shall issue to David 
H. Alsop and Fred Repetti, the executors named in said 
Will, provided they first file their undertaking in the penal 
sum of One Thousand ($1,000.00) Dollars with surety ap¬ 
proved by the Court, condiitoned for the faithful perform¬ 
ance of their trust. 

T. ALLAN GOLDSBOROUGH, 

Justice. 

(Endorsement: Order for Probate of Will and for Let¬ 
ters Testamentary, Filed June 26, 1944. Victor S. Mersch, 
D. C., Clerk of Probate Court.) 

30 * Petition of Guardian and Litem for Authority to 

Prosecute An Appeal From the Order Admitting 
Will of Testator to Prohate and Record. 

The petition of David A. Hart, Guardian ad Litem for 
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Robert August Pascucci, an infant under twenty-one years 
of age, to wit: one year old, respectfully represents to the 
Court as follows: 

1. That he is the duly appointed Guardian ad Litem of 
the infant Robert August Pascucci, now of the age of one 
year. 

2. That as such Guardian ad Litem, he filed a report op¬ 
posing the admission of the said paper writing purporting 
to be the last Will and Testament to probate and record 
as a Will of both real and personal property, and that he 
further filed a reply to the Motion of the executors named 
in said Will for the probate of same, and a Motion to deny 
the probate of the said Will. 

3. That on to wit: 26th day of June, 1944, an Order for 
Probate and Letters Testamentary with general undertak¬ 
ing was signed by this Honorable Court. 

4. That your Guardian ad Litem feels that in all justice 
this matter should be appealed to the Court of Appeals of 
the District of Columbia, so that all rights of the infant 
son of the testator may be properly protected and preserved, 
to the end that he may, through his Guardian ad Litem, 
secure a determination of his rights in his father’s estate 
through the prosecution of an appeal at the cost of the 
Estate. 

WHEREFORE, the premises considered, your Guardian 
ad Litem, for and on behalf of his Ward, Robert August 
Pascucci, respectfully prays: 

31 1. That your Guardian ad Litem be authorized to 

prosecute an appeal from the decision rendered in 
this cause admitting the Will of the testator to probate and 
record as a Will of real and personal property, and the 
granting of letters testamentary to the executors named 
in said Will. 
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2. That the costs of said appeal be paid from the funds 
of the said Estate. 

3. And for such other and further relief as to the Court 
seems right and proper. 

DAVID A. HART, 
Guardian ad Litem for 
Robert August Pascucci, 
815 15th Street, N. W., 

. Washington, D. C. 

David A. Hart being first duly sworn deposes and says 
that he has read the foregoing petition by him subscribed 
and knows the contents thereof; that the matters and things 
therein stated are true to the best of his information and 
knowledge. 

DAVID A. HART, 

Subscribed and sworn to before me this 25th dav of 
January, 1944. 

VICTOR S. MERSCH, 
Register of Wills. 

32 Order Authorizing Guardian ad Litem to Prosecute 
An Appeal From Decision Admitting Will of Testa¬ 
tor to Probate. 

Upon consideration of the petition of the Guardian ad 
Litem, David A. Hart, in the above entitled cause, for au¬ 
thority to prosecute an appeal from the decision rendered 
in this cause admitting the will of the testator to probate 
and record as a Will of real and personal property, and 
granting letters testamentary to the executors named in 
said Will, it is by the Court this 26th day of June, 1944. 

ORDERED, that David A. Hart, Guardian ad Litem for 
Robert August Pascucci, be and he hereby is authorized to 
prosecute an appeal from the said Order, heretofore filed 
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in this cause on the 26th day of June, 1944, the costs of said 
appeal to he paid from the funds of the said Estate. 

T. ALLAN GOLDSBOROUGH, 
Justice. 


35 Points Relied on by Robert August Pascucci, by 
David A. Hart, His Guardian ad Litem, on His Ap¬ 
peal from the Final Judgment of June 26, 1944. 

1. The subsequent marriage of the decedent and the 
birth of issue operated as a revocation of his prior Will. 

2. The decedent died intestate, and the testamentary 
paper dated June 25, 1937, is without legal efficacy, owing 
to his subsequent marriage and the birth of issue. 

3. The statutory law of the District of Columbia (D. C. 
Code, 1940, Title 19, s.19-103) does not supersede or abro¬ 
gate the ecclesiastical law and common law by which mar¬ 
riage and birth of issue effect the revocation of a prior Will. 

4. The Court erred: 

(a) In admitting to probate and record decedent’s tes¬ 
tamentary paper dated June 25, 1937, as his last Will and 
Testament. 

(b) In not adjudging that the marirage of the decedent 
and birth of issue operated as a revocation of the prior 

Will dated June 25, 1937. 

36 (c) In not adjudging that the decedent died inte¬ 
state. 

(d) In dismissing appellant’s petition for authority to 
file a caveat on the ground that the Will became revoked 
by operation of the ecclesiastical law and the common law 
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upon the marriage of the decedent and birth of issue sub¬ 
sequent to the execution of the Will. 

ROBERT AUGUST PASCUCCI, Infant. 

By DAVID A. HART, 

Guardian ad Litem. 

GEORGE C. GERTMAN, 

Atty. for Guardian ad Litem. 

Service of copy hereof is hereby 
acknowledged this 24th day of July, 1944: 

THOMAS M. BAKER, per M. C., 

Atty. for David H. Alsop 
and Fred Repetti, Executors. 

Atty. for Annie E. Pascucci, 
ividow of testator. 

WILLIAM DABIN, 

Atty. for Mary Pascucci, Settinia 
Pascucci and Josephine Pascucci. 
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Sttttfi States (ftirart of Appeals 
Siatrirt of Columbia 


No. 8829 


Robert August Pascucci, Infant, 
by David A. Haet, Guardian ad Litem, 
Appellant, 
v. 

David H. Alsop, Et Al., 
Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 
(a) The Facts 

The testator, Agostino Pascucci, died testate June 9,1942, 
survived by a second wife. A posthumous child, Robert 
August Pascucci, was born January 14, 1943, and was the 
only child of the decedent. Agostino Pascucci left a will 
dated June 25,1937, by which he devised to his stepson cer¬ 
tain real estate located in the District of Columbia and 
by which he bequeathed the residue of his estate to his three 
sisters who are residents of Italy. The will was offered 
for probate by the executors nominated in the will and 
probate was opposed by the infant son of the decedent 
through the appellant as guardian ad litem on the ground 
that the will had been revoked by operation of law by reason 
of the fact that subsequent to its execution the decedent 
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had married and had issue. The District Court holding 
a Probate Court signed an order for probate of the will 
from which order the infant son appealed to this court. (Ap¬ 
pellant’s App. pp. 1,19-20.) 

(b) The Issue 

The question before the Court is whether Title 19, Sec. 
103, District of Columbia Code, 1940, (Section 1626 of the 
District of Columbia Code, 1901), prescribing the methods 
by which a devise or bequest may be revoked and limiting 
such methods to “some other will or codicil in writing or 
other writing declaring the same, or by burning, canceling, 
tearing, or obliterating the same by the testator himself or 
in his presence and by his direction and consent; # * * any 
former law or usage to the contrary notwithstanding” 
to have read into it an added method of revocation by op¬ 
eration of law by reason of the marriage and the birth of a 
child subsequent to the execution of the will. 

Summary of Argument 

1. The District of Columbia Code expressly limits the 
methods by which a will may be revoked and, being exclu¬ 
sive, a method of revocation by operation of law may not 
be added. 

2. The issue has been decided by this court in a case in 
which the facts are similar and the question is stare decisis. 

Argument 

The wording of the statute defining the methods by which 
a devise or bequest may be revoked in the District of Co¬ 
lumbia is too unambiguous, clear and decisive to merit com¬ 
ment. Indeed, the appellant raises no question of the plain 
meaning and effect of the statute as written. His argument 
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is that despite its mandatory language a method of revoca¬ 
tion by operation of law should be judicially added. 

The issue here has been decided in the negative by this 
court in the case of Morris v. Foster, 51 App. D. C. 238, 278 
Fed. 321, in which it was held that methods of revocation 
are limited to those expressly enumerated in the statute, 
and the question is stare decisis. 

In the case of Morris v. Foster the testatrix, while the 
wife of one McNealy bequeathed her estate by a will dated 
May 11,1904, and died May 11,1909. McNealy died in 1907 
and at testatrix’s death she was the wife of one Morris, the 
appellant in that case, by whom she had borne a child. In 
Morris’ petition to the Probate Court for administration 
of testatrix’s estate reference was made to the will and also 
to the fact that the testatrix married after its execution 
and subsequently gave birth to the child. Letters of Ad¬ 
ministration were issued Morris on the facts set forth in 
his petition. Later one of the children of testatrix by her 
first marriage petitioned the court for probate of the will 
dated May 11, 1904, which petition was allowed and the 
will was admitted to probate and record and Letters Testa¬ 
mentary were issued to an executor nominated in the will. 
From this order an appeal was taken to this court where the 
probate of the will was sustained. It will thus be seen that 
the facts in Morris v. Foster are in exact parallel with those 
in the instant case. When the court has once laid down a 
principle of law as applicable to a certain state of facts 
it will adhere to that principle and apply it to all future cases 
where the facts are substantially the same. Moore v. City 
of Albany, 98 N. Y. 306, 410. The rule of stare decisis is 
that a question once deliberately examined and decided 
should be considered as settled. State v. Fischl, 94 Mont. 
92, 20 P. (2d) 1057, 1059. 

In a case before this court involving the construction of a 
statute, one of the questions was whether a single prior 
decision of this court was determinative. Mr. Justice 
Stephens stated the law as follows: “The United States 
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Court of Appeals for the District of Columbia is the only 
court, except the Supreme Court, having appellate jurisdic¬ 
tion over the radio orders of the Communications Commis¬ 
sion. Pote v. Federal Radio Commission was therefore a 
conclusive construction of the 1930 act, petition for writ of 
certiorari having been denied by the Supreme Court.’* 
Associated Broadcasters v. Federal Communications Com¬ 
mission, 71 App. D. C. 206,108 F. (2d) 737, 740, (1939). The 
United States Supreme Court in this case did not disturb 
Mr. Justice Stephens’ conclusion. 61 S. Ct. 152, 311 U. S. 
132, 85 L. Ed. 87. 

In Morris v. Foster, supra, this court quotes from the case 
of McGowan v. Elroy, 28 App. D. C. 188, in which the ques¬ 
tion was whether a conveyance of land previously devised 
by will operated as a revocation of the will notwithstanding 
the cancellation of the deed for fraud. In commenting on 
the decision of the court that the question was an unimpor¬ 
tant one in view of the wording of the Code, this court states 
(p. 325): 

“This ruling made more than fifteen years ago accorded 
to the quoted words of the Code their plain and ordinary 
meaning and a different conclusion now would require 
very cogent reasons.” 

It is obvious that by “Cogent reasons” the court must have 
had in mind the validity of the statute, not the facts in any 
particular case. 

The argument of appellant here is that decedent’s will was 
revoked by operation of law in view of decisions of English 
courts on the English Statute of Frauds holding that the 
common law was not changed by that statute, appellant 
emphasizing the common concluding words: “any former 
law or usage to the contrary notwithstanding.” The point 
is not one of first impression with the court as this question 
was thoroughly discussed in the briefs of both parties to 
the appeal in Morris v. Foster, supra, by the appellant for 
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five pages of his brief and by the appellee for twelve pages 
of her brief. The argument was exhaustively presented and 
received the most thorough consideration of the court. 

The appellant concludes that the question of law whether 
a will may be revoked by operation of law is ruled by the 
decisions of the English courts. (App.’s brief p. 5). In 
support of his conclusion he cites McDonald v. Eovey, 110 
U. S. 619, and Hoitt v. Eoitt, 63 N. H. 475,3A. 605 commented 
upon below. He also cites Brush v. Wilkins, 4 Johnson’s 
Chancery Reports (N. Y.) 506. That case was decided in 
1820 and involved no question under a local statute. The 
question was whether a subsequent marriage and a birth of 
a child constituted an implied revocation of a will. At page 
509 Chancellor Kent states: 

“I am not apprised that the question has ever arisen 
and been decided in the courts of this state; we are, 
then, to consider it as a case to be governed by the 
English law, as settled at the time of our revolution 
or by its general principles of reason and justice, which 
have a uniform and universal application.” 

Chancellor Kent concludes that in accordance with the then 
English law an implied revocation of a will may not be 
within the Statute of Frauds. This case may not be con¬ 
sidered as authority for reading into a statute, such as the 
one under consideration, a method of revocation not ex¬ 
pressly permitted. 

The cases cited by the appellant are authority only for 
the proposition that in the absence of statutes a change 
in circumstances of the testator subsequent to the execution 
of his will may effect a revocation and that in instances 
where statutes except from enumerated methods of revo¬ 
cation changes in circumstances of the decedent, whether 
such changes constitute a revocation will be a matter for 
the court. There is no authority presented for adding meth¬ 
ods of revocation by operation of law where statutes specify 
with particularity the manner in which wills may be revoked. 





6 


The American cases and authorities cited by the appel¬ 
lant in the present case in support of his contention fail to 
meet the issue either on the facts or on the law and far from 
being persuasive they are entirely consistent with the deci¬ 
sion of this court in Morris v. Foster. 

In McDonald v. Hovey, 110 U. S. 619 (App.’s brief pp. 3 
and 5), the question before the court was at what time 
there must be disability to prevent the statute of limitations 
from running. The quotation from the opinion on page 5 of 
appellant’s brief applies to the construction of the wording 
of the statute referred to. There is nothing in the case from 
which an implication is possible that the statute should 
have a meaning read into it contrary to its plain language. 
This is confirmed by the court placing emphasis on the effect 
of changes in phraseology. 

In Hoitt v. Hoitt, 63 N. H. 475,3 A. 604 (app.’s brief p. 5), 
the court in referring to the New Hampshire statute re¬ 
quiring that any revocation of a will be in writing (Gen¬ 
eral Laws, c. 193, sec. 14) says (p. 615): 

“The existing statute as to the revocation of wills, which 
was originally adopted in 1822, after pointing out the 
modes by which a will may be revoked, expressly excepts 
any revocation implied by law from changes in the cir¬ 
cumstances of the testator, his family, devisees, or estate, 
occurring between the time of making the will and his 
death.” 

The court then considers what constitutes a change in 
circumstances such as to bring revocation within the word¬ 
ing of the statute. It is thus clear that wills may not he re¬ 
voked by implication of law unless hy express statutory 
enactment. 

In Hoy v. Hoy , 93 M&&. 732,48 So. 903 (App.’s brief p. 7), 
the court decided, after, a review of American and English 
decisions, that a subsequent marriage alone did not effect 
a revocation of the will by common law. 
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In Coulan v. Doull, 143 U. S. 216 (App.’s brief p. 8), at 
page 230 the court says “The provision we are considering 
concerns children in being when the will was made’’ under 
a statute of the Territory of Utah which raised a presump¬ 
tion that an omission to provide for the living children is 
the result of forgetfulness or misapprehension. The quota¬ 
tion at page 8 of appellant’s brief is followed by this lan¬ 
guage: 

11 The subject is regulated in this country by the statutes 
of the several states and territories.” 

In Belton v. Summers, 31 Fla. 139,12 So. 371 (App.’s brief 
p. 8), no statute is involved nor is one mentioned in the 
opinion of the court. 

In Chicago B. & Q. R. Co. v. W asserman, 22 Fed. 872 
(App.’s brief p. 8), a Nebraska statute provided that it must 
be “apparent from the will” that the testator intended 
that the unborn child should not be provided for. The 
testator “living with a wife to be delivered of a child within 
twenty days made a will giving all his property to his 
wife.” The court held that under the statute the child took 
as though the testator had died intestate. 

In Warner v. Beach, 4 Gray (70 Mass.) 162 (App.’s brief 
p. 11), the probate of a will was contested on the ground 
of change of circumstances of the testator. When his will 
was made testator had four daughters and two sons and a 
third son was born later. Provision for the expected child 
was made in the will. The wife and one daughter died in the 
lifetime of testator, these being all the changes in his family. 
The court states at p. 163: 

“Our statute of wills, in providing that wills shall not be 
revoked, unless by canceling, or by another will, etc., 
excepts revocation implied by law, from subsequent 
change in condition and circumstances of the testator. 
Rev. Stats, c. 62, sec. 9. What those changes are, the 
statute does not intimate; it is left to be decided by the 
general rules of law.” (Italics supplied.) 
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The court merely held that the change of circumstances 
was not such as to bring the case within the exception of 
revocation implied by law. 

Appellant quotes from Page on Wills, Vol. 1, page 763 
(App.’s brief p. 6). That this language is inapplicable to 
the present question at issue is self-evident as it has refer¬ 
ence to rules set up by common law courts “unrestrained by 
statute.” Similarly, at page 764 of the same volume the 
language has reference to informal revocation by oral decla¬ 
rations and “This particular attempt to defeat justice met 
with disastrous failure.” 

In Eood on Wills, sec. 382, at p. 11 of appellant’s brief the 
quotation has reference solely to statutes relating to revoca¬ 
tion of wills by the subsequent birth of children and the 
other references to the same authority are concerned with 
situations in general which may effect revocation of wills 
and do not touch on statutes specifying in particularity the 
manner in which will may be revoked. 

The appellant discounts the concluding phrase of the 
District of Columbia Statute: “Any former law or usage 
to the contrary notwithstanding.” The significance of this 
language was considered by the court in Morris v. Foster r 
swpra. In that case this court says (p. 325): 

“Yet notwithstanding these changes in the law of other 
jurisdictions and the ruling in the McGowan case, Con¬ 
gress has not deemed it advisable to amend our Code. 
We, therefore, adhere to our former ruling.” 

Appellant asks that this court legislate an added method 
of revocation to a statute which affirmatively prohibits any 
method other than as expressly provided. Congress empha¬ 
sizes its intent that such methods be exclusive by the ex¬ 
ceptional provision to guard against attacks such as that 
of the appellant by adding “any former law or usage to the 
contrary notwithstanding.” To adopt the argument of the 
appellant would be to completely disregard the clear manda¬ 
tory language of the statute. 
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CONCLUSION 

Appellant is deserving of the deepest sympathy of all 
parties concerned and doubtless will receive it by the court. 
It is not within the power of the court, however, to better 
his unfortunate situation. The sole issue in the case has 
been decided by this court upon a comprehensive and schol¬ 
arly presentation of it and upon a thorough consideration 
of it by the court in the case of Morris v. Foster, supra. 
Precedents and principles should not be departed from in 
order to meet what may be thought to be the abstract justice 
of a particular case. Herr v. Barber , 2 Mackey (13 D. C.) 
545. 

“Without the observance of stare decisis the law is di¬ 
vested of one of its most important attributes, becomes fluc¬ 
tuating and capricious, and instead of being a steady light 
to guide or shield to protect, becomes an ignis fatuous to 
mislead or a snare to entrap the citizens. ’ ’ Perkins v. Clem¬ 
ents, Va., 1 Pat. & H., 141,153. 

Respectfully submitted, 

Thomas M. Baker, 

Attorney for David H. Alsop 
and Fred Repetti, Executors. 

William Sabine, 

Attorney for Mary Pascucci, 
Settinia Pascucci and 
Josephine Pascucci, 

By Designation of the Alien 
Property Custodian. 

Joseph C. Turco, 

Attorney for Joseph Biscieglia. 



